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Rockport Board of Appeals 
January 28, 2014 

7:30 P.M. 
Rockport Public Library 

The Brenner Room 
17 School Street,  Rockport,  MA 

 
1) Call	  to	  order	  at	  7:30	  P.M.	  Members	  present	  Peter	  Bergholtz	  (Chairing),	  Tacy	  D.	  San	  

Antonio,	  Alan	  Battistelli,	  John	  N.	  Rees,	  Lars-‐Erik	  Wiberg,	  Frederick	  Frithsen,	  Joyce	  
Fossa,	  Charles	  W.	  Christopher	  and	  Michael	  Bace.	  	  

2) Hearing of Sarah A. Kent, M.D. to appeal the issuance of a building permit by the Building 
Inspector and appeal the conditions of the Site Plan Review by the Planning Board for 
property at 129 Granite Street, Rockport.	  
a) Opened	  7:30	  P.M.	  	  	  Closed	  7:56	  P.M.	  
b) Members	  of	  the	  Board	  sitting	  are	  Peter	  Bergholtz	  (Presiding),	  Charles	  W.	  

Christopher,	  Tacy	  San	  Antonio,	  Lars-‐Erik	  Wiberg	  and	  Joyce	  Fossa.	  
c) Materials	  presented:	  site	  map,	  land	  court	  decision	  #277767,	  copy	  of	  deed,	  and	  

letters	  from	  applicant’s	  lawyer	  Tarlow	  Breed	  Hart	  and	  Rodgers.	  
d) Greg	  Peterson	  of	  Tarlow	  Breed	  Hart	  and	  Rodgers,	  101	  Huntington	  Avenue,	  Boston,	  

MA	  represented	  the	  petitioners.	  	  
i) Proposed	  that	  the	  Roma	  project	  could	  not	  legally	  use	  access	  over	  Dr.	  Kent’s	  

property	  and	  therefore	  the	  building	  permit	  should	  be	  overturned.	  
(1) The	  site	  is	  composed	  of	  2	  pieces	  of	  property,	  133R	  and	  129	  Granite	  St.	  that	  

were	  combined	  to	  form	  one	  lot.	  
(2) 133R	  was	  originally	  part	  of	  Dr.	  Kent’s	  property.	  When	  it	  was	  deeded	  out	  in	  

1950	  it	  was	  landlocked	  and	  an	  easement	  was	  given	  to	  133R	  for	  access	  to	  
property.	  

(3) When	  2	  properties	  are	  combined	  you	  cannot	  use	  the	  easement	  of	  the	  second	  
property.	  

(4) The	  site	  plan	  prepared	  by	  Roma	  showed	  access	  through	  133	  Granite	  Street	  
which	  makes	  the	  site	  plan	  illegal.	  

ii) Acceptance	  of	  the	  site	  plan	  encourages	  bootstrapping	  as	  Roma	  could	  say	  since	  
this	  site	  plan	  was	  accepted	  it	  is	  OK	  to	  use	  it.	  

iii) Lawyer	  offered	  compromise	  and	  proposed	  that	  the	  Board	  add	  a	  condition	  to	  
their	  decision	  not	  to	  use	  Dr.	  Kent’s	  property	  for	  access	  until	  the	  land	  court	  issues	  
a	  judgment	  on	  the	  legality	  of	  its	  use.	  	  

e) Peter	  Bergholtz	  asked	  if	  the	  right	  of	  way	  exists.	  
f) Greg	  Peterson	  replied	  that	  it	  does	  exist	  as	  it	  serves	  other	  homes.	  	  
g) Jeffrey	  Angley	  of	  Phillips	  &	  Angley,	  One	  Bowdoin	  Square,	  Boston,	  MA	  representing	  

Roma	  III,	  LTD	  spoke	  against	  the	  petition.	  
i) Stated	  that	  Dr.	  Kent	  is	  asking	  the	  Board	  to	  make	  a	  property	  decision	  that	  is	  a	  

decision	  that	  must	  be	  made	  by	  the	  land	  court.	  
ii) It	  is	  appropriate	  to	  deny	  this	  appeal	  and	  let	  the	  land	  court	  make	  the	  legal	  

decision.	  
h) Peter	  Bergholtz	  said	  that	  the	  Town	  Attorney	  advises	  the	  Board	  to	  stay	  away	  from	  

decisions	  about	  access	  rights.	  
i) Greg	  Baha,	  133	  Granite	  Street	  Rockport,	  stated	  that	  he	  had	  complained	  to	  Roma	  

several	  times	  about	  not	  using	  the	  access	  but	  the	  status	  quo	  is	  that	  it	  is	  being	  used.	  
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j) Charles	  W.	  Christopher	  asked	  for	  clarification	  about	  the	  easement	  and	  the	  Kent	  
attorney	  answered	  that	  there	  is	  a	  right	  of	  way	  that	  is	  fine,	  but	  only	  for	  the	  133R	  lot	  
not	  for	  the	  combined	  lot.	  

3) Hearing	  of	  Yankee Clipper, LLC to appeal the issuance of a building permit by the Building 
Inspector for property at 129 Granite Street, Rockport.	  
a) Opened	  7:57	  P.M.	  	  	  Closed	  8:33	  P.M.	  	  
b) Members	  of	  the	  Board	  sitting	  are	  Peter	  Bergholtz	  (presiding),	  Charles	  W.	  

Christopher,	  Tacy	  San	  Antonio,	  John	  N.	  Rees	  and	  Frederick	  Frithsen.	  
c) Materials	  presented:	  Materials	  supplied	  by	  Hresko	  Associates,	  licensed	  architects,	  

alleging	  discrepancies	  in	  the	  original	  plans	  supplied	  to	  the	  Rockport	  Planning	  Board.	  
d) Douglas	  Kiernan,	  The	  Suffolk	  Company,	  200	  Terminal	  Street	  Charlestown,	  MA	  and	  

Michael	  Barnhardt,	  Yankee	  Clipper	  Manager,	  represented	  the	  petitioner.	  Presented	  
the	  case	  that:	  
i) The	  planning	  board	  erred	  by	  not	  requiring	  certain	  materials	  be	  used	  in	  the	  

construction.	  
ii) The	  house	  will	  be	  a	  departure	  from	  the	  character	  and	  scale	  of	  the	  neighborhood.	  

The	  planning	  board	  found	  this	  but	  didn’t	  condition	  this	  in	  the	  accepted	  plans.	  
iii) Previous	  decisions	  of	  the	  land	  court	  have	  stated	  that	  the	  character	  of	  an	  area	  is	  a	  

valid	  bylaw.	  
iv) The	  building	  height	  has	  been	  improperly	  figured	  making	  the	  actual	  height	  32	  ft.	  

7	  in.	  so	  the	  building	  permit	  should	  be	  denied.	  
v) The	  amount	  of	  dirt	  and	  rock	  to	  be	  moved	  is	  also	  inaccurate.	  

e) Charles	  W.	  Christopher	  asked	  about	  the	  mean	  height	  of	  undisturbed	  land	  and	  if	  
calculations	  were	  figured	  on	  undisturbed	  land.	  

f) Paul	  Orlando	  the	  Building	  Inspector	  said	  since	  1999	  it	  is	  the	  height	  of	  existing	  grade.	  
g) Jeffrey	  Angley	  of	  Phillips	  &	  Angley,	  One	  Bowdoin	  Square,	  Boston,	  MA	  representing	  

Roma	  III,	  LTD	  spoke	  against	  the	  petition.	  
i) 	  The	  cubic	  yard	  of	  movable	  dirt	  and	  rock	  was	  original	  figured	  with	  a	  basement	  

and	  since	  those	  cubic	  feet	  can	  be	  taken	  out	  of	  the	  equation	  there	  should	  be	  no	  
problem	  with	  this.	  

ii) The	  Yankee	  Clipper	  might	  not	  like	  the	  bylaw	  but	  the	  average	  height	  is	  30	  ft.	  8	  in.	  	  
iii) This	  is	  a	  completely	  conforming	  structure	  and	  if	  it	  were	  less	  than	  6,000	  ft.	  it	  

wouldn’t	  have	  required	  a	  site	  plan	  review.	  You	  cannot	  deny	  a	  site	  plan	  review	  
application	  but	  simply	  condition	  it.	  

iv) A	  lot	  of	  concessions	  were	  made	  by	  Roma	  to	  make	  the	  structure	  fit	  into	  the	  
character	  of	  the	  neighborhood.	  The	  planning	  board	  minimized	  the	  scale	  and	  
character	  of	  the	  structure.	  

h) Audience	  
i) Maureen	  McCarthy	  a	  civil	  engineer,	  62	  Marmion	  Way,	  owns	  properties	  in	  other	  

communities	  and	  feels	  that	  Rockport’s	  height	  requirements	  are	  good.	  In	  her	  
opinion	  this	  application	  is	  personal.	  It	  is	  all	  about	  not	  liking	  the	  owner	  of	  the	  
property.	  

ii) Toby	  Arsenian,	  95	  Granite	  Street,	  said	  that	  	  
(1) The	  planning	  board	  looked	  at	  the	  height	  carefully.	  This	  should	  make	  the	  issue	  

clear.	  	  
(2) The	  extra	  8	  inches	  were	  approved.	  	  
(3) Other	  plans	  were	  used	  without	  engineer	  signatures.	  

iii) Peter	  Bergholtz	  said	  that	  stamped	  plans	  were	  not	  needed.	  
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iv) Greg	  Baha,	  133	  Granite	  Street,	  said	  that	  Roma	  fought	  tooth	  and	  nail	  to	  keep	  from	  
making	  any	  modifications	  to	  his	  original	  plans.	  

v) Douglas	  Kiernan:	  	  
(1) Felt	  that	  the	  planning	  board	  didn’t	  have	  the	  tools	  to	  make	  more	  requirements	  

that	  would	  minimize	  the	  departure	  from	  the	  character	  of	  the	  neighborhood.	  	  
(2) This	  is	  not	  a	  personal	  attack	  on	  Roma.	  
(3) The	  Yankee	  Clipper	  wants	  to	  keep	  the	  character	  of	  the	  neighborhood.	  

4) Hearing of Keith and Edna Beaudoin for a special permit and/or variance to construct an 
addition to, and raise the height of, the existing third level of the two and one half story 
dwelling at 52 Pigeon Hill Street, Rockport.  
a) Opened	  8:36P.M.	  	  	  Continued	  	  
b) Members of the Board sitting are Peter Bergholtz (Presiding), John N. Rees, Alan 

Battistelli, Lars-Erik Wiberg and Michael Bace. 
c) Materials	  presented:	  general	  plan,	  site	  plan,	  floor	  plan,	  elevations	  and	  photographs.	  
d) Edna	  Beaudoin	  wants	  to	  build	  a	  third	  bedroom	  in	  the	  center	  of	  the	  house	  by	  

extending	  the	  house	  a	  couple	  of	  feet	  in	  the	  front.	  The	  Paper	  House	  is	  a	  separate	  
building,	  not	  a	  dwelling.	  

e) 	  The	  board	  stated	  that	  the	  plans	  presented	  did	  not	  conform	  to	  page	  17	  of	  the	  bylaws.	  
f) Petitioner	  asked	  for	  continuance	  so	  that	  the	  plans	  may	  be	  updated	  to	  better	  meet	  

the	  bylaw	  requirements.	  
g) A	  continuance	  to	  the	  February	  25,	  2014	  meeting	  of	  the	  Board	  was	  granted.	  

5) Hearing of Lyle R. Abell for a special permit and/or variance to construct a two and one half 
story accessory dwelling at 8 High Street Court, Rockport. 
a) Opened	  8:50	  P.M.	  	  	  Closed	  9:05	  P.M.	  	  
b) Members of the Board sitting are Peter Bergholtz (Presiding), Alan Battistelli, Joyce 

Fossa, Frederick Frithsen and Michael Bace. 
c) Materials	  presented:	  general	  plan,	  site	  plan,	  floor	  plan,	  elevations	  and	  photographs.	  
d) Lyle	  Abell	  stated	  that	  	  

i) He	  wanted	  to	  build	  a	  2-‐car	  garage	  with	  a	  dwelling	  about	  24	  ft.	  by	  24	  ft.	  with	  a	  
height	  of	  about	  26	  ft.	  3	  in.	  	  

ii) He	  needs	  a	  variance	  for	  a	  second	  dwelling	  and	  six	  foot	  setback.	  	  
iii) The	  original	  surveyor	  and	  the	  present	  surveyor	  disagree	  but	  the	  frontage	  is	  

about	  265	  feet.	  	  
iv) He	  will	  remove	  the	  shed	  that	  is	  on	  town	  property.	  
v) When	  asked	  what	  the	  hardship	  would	  justify	  the	  issuance	  of	  a	  variance	  he	  stated	  

that	  the	  shape	  of	  the	  property	  made	  it	  hard	  to	  build.	  
vi) Michael	  Bace	  asked	  if	  the	  property	  was	  flat	  or	  sloped,	  as	  this	  would	  also	  affect	  

how	  you	  can	  build	  on	  the	  property.	  
vii) There	  are	  three	  units	  in	  the	  present	  house.	  

e) No	  audience	  participation.	  
6) Hearing of David and Emily Coyne for a special permit and/or variance to replace a one-

story addition with a two-story addition at the rear of the dwelling at 36 Marmion Way, 
Rockport. 
a) Opened	  9:06	  P.M.	  	  	  Closed	  9:15P.M.	  	  
b) Members of the Board sitting are Peter Bergholtz (Presiding), Charles W. Christopher, 

Tacy San Antonio, Lars-Erik Wiberg and Frederick Frithsen. 
c) Materials	  presented:	  general	  plan,	  site	  plan,	  floor	  plan,	  elevations	  and	  photographs.	  
d) David	  Coyne,	  36	  Marmion	  Way,	  owns	  the	  front	  and	  back	  units	  of	  the	  house.	  	  



Page 4 of 5                                                     Minutes 1-28-2014 
 

 

i) The	  revised	  plans	  that	  he	  is	  submitting	  have	  reduced	  the	  square	  feet	  requested	  
by	  69-‐square	  feet	  from	  the	  previous	  plan.	  

ii) The	  previous	  plans	  had	  too	  much	  lot	  coverage	  and	  this	  plan	  reduces	  that	  by	  
75%.	  

iii) Only	  adding	  about	  1%	  to	  the	  lot	  coverage.	  
iv) Will	  be	  in	  the	  same	  footprint	  that	  extends	  about	  one	  foot	  into	  the	  setback.	  

Intensification	  of	  encroachment	  into	  setback.	  
e) From	  the	  audience,	  Carl	  Engle,	  35	  Pleasant	  Street	  voiced	  support	  for	  this	  petition.	  

7) Hearing of Frank Simmons, Jr. for a special permit and/or variance to construct an addition 
to, and raise the height of, the existing second level of the two story dwelling at 14 
Breakwater Avenue, Rockport. 
a) Opened	  9:15	  P.M.	  	  	  Closed	  9:28	  P.M.	  	  
b) Members of the Board sitting are Peter Bergholtz (Presiding), John N. Rees, Alan 

Battistelli, Joyce Fossa and Michael Bace. 
c) Materials	  presented:	  general	  plan,	  site	  plan,	  floor	  plan,	  elevations	  and	  photographs.	  
d) Frank	  Simmons	  Jr.	  stated	  that	  the	  property	  was	  purchased	  with	  a	  10-‐foot	  setback.	  It	  

has	  since	  been	  discovered	  that	  the	  corner	  setback	  is	  actually	  7ft.	  6	  in.	  so	  it	  doesn’t	  
meet	  the	  setback	  requirements.	  
i) Proposing	  to	  raise	  the	  roofline	  with	  no	  increase	  in	  nonconformity.	  
ii) No	  detrimental	  impact	  to	  neighborhood.	  	  
iii) Will	  increase	  eave	  height.	  

e) Audience	  
i) Helen	  Sides	  an	  architect	  from	  Salem	  asked	  how	  the	  change	  in	  height	  is	  a	  problem	  

if	  new	  height	  is	  still	  under	  the	  legal	  limit.	  
ii) Steve	  Schaffer,	  12	  Breakwater	  asked	  about	  the	  setback.	  Told	  that	  the	  previous	  

survey	  done	  by	  Hodler	  was	  inaccurate.	  
iii) Steve	  Boyd,	  4	  Phillips	  Avenue,	  is	  in	  support	  of	  this	  application.	  

8) Approval	  of	  Minutes	  
a) December	  10,	  2013	  

i) Alan	  Battistelli	  moved	  to	  approve	  minutes	  as	  amended	  with	  a	  correction	  of	  Joyce	  
Fossa’s	  names	  and	  the	  spelling	  of	  Bayridge.	  

ii) Michael	  Bace	  seconded	  and	  it	  passed	  unanimously	  with	  Peter	  Bergholtz,	  Tacy	  D.	  
San	  Antonio,	  Alan	  Battistelli,	  John	  N.	  Rees,	  Lars-‐Erik	  Wiberg,	  Frederick	  Frithsen,	  
Joyce	  Fossa,	  Charles	  W.	  Christopher	  and	  Michael	  Bace	  voting.	  

b) January	  15,	  2014	  
i) Michael	  Bace	  moved	  to	  approve	  as	  submitted.	  
ii) John	  N.	  Rees	  seconded	  it	  passed	  unanimously	  with	  Peter	  Bergholtz,	  Tacy	  D.	  San	  

Antonio,	  Alan	  Battistelli,	  John	  N.	  Rees,	  Lars-‐Erik	  Wiberg,	  Frederick	  Frithsen,	  
Joyce	  Fossa,	  Charles	  W.	  Christopher	  and	  Michael	  Bace	  voting.	  	  

9) Old	  Business:	  
a) Rules	  of	  Procedure	  update	  status	  

i) Rules	  have	  been	  completed	  and	  were	  submitted	  to	  the	  Board.	  
ii) Lars-‐Erik	  Wiberg	  moved	  to	  accept	  the	  rules	  as	  submitted.	  
iii) Frederick	  Frithsen	  seconded	  and	  the	  motion	  passed	  unanimously	  with	  Peter	  

Bergholtz,	  Tacy	  D.	  San	  Antonio,	  Alan	  Battistelli,	  John	  N.	  Rees,	  Lars-‐Erik	  Wiberg,	  
Frederick	  Frithsen,	  Joyce	  Fossa,	  Charles	  W.	  Christopher	  and	  Michael	  Bace	  voting.	  

b) Purchase	  of	  Tablets	  
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i) Chairman	  asked	  for	  two	  volunteers	  to	  investigate	  digital	  submissions	  before	  
making	  purchases.	  

ii) Michael	  Bace	  and	  Frederick	  Frithsen	  volunteered.	  
c) Frederick	  Frithsen	  asked	  about	  the	  purchase	  of	  an	  air	  conditioner	  for	  the	  library	  in	  

memory	  of	  John	  Krenn.	  The	  unit	  will	  be	  purchased	  in	  the	  spring	  when	  it	  is	  needed.	  
10) Discussion of Petitions 

a) Keith and Edna Beaudoin continued. 
b) Lyle R. Abell 

i) Michael Bace stated that he needs a Variance from 20,000 needed square feet and 
new construction into setback.  

ii) Two variances are needed. 
iii) Frederick Frithsen made a motion to deny the application. Joyce Fossa seconded the 

motion and it passed unanimously with Peter Bergholtz, Alan Battistelli, Joyce Fossa, 
Frederick Frithsen and Michael Bace voting. 

c) David and Emily Coyne 
i) Lars-Erik Wiberg moved to approve the Special Permit. 
ii) Frederick Frithsen seconded the motion and it passed unanimously with Peter 

Bergholtz, Charles W. Christopher, Tacy San Antonio, Lars-Erik Wiberg and 
Frederick Frithsen voting. 

d) Frank Simmons Jr. 
i) A Special Permit is required. 
ii) Alan Battistelli moved to issue the Special Permit. 
iii) Michael Bace seconded the motion and it passed unanimously with Peter Bergholtz, 

John N. Rees, Alan Battistelli, Joyce Fossa and Michael Bace voting. 
e) Sarah A. Kent, M.D. 

i) Charles W. Christopher said that the Board has no jurisdiction and this issue needs to 
go to land court. 

ii) Peter Bergholtz stated that the town attorneys have asked the Boards to stay away 
from rights of way issues. 

iii) Charles W. Christopher moved to deny the application. Joyce Fossa seconded and it 
passed unanimously with Peter Bergholtz, Charles W. Christopher, Tacy San 
Antonio, Lars-Erik Wiberg and Joyce Fossa voting. 

f) Yankee Clipper, LLC 
i) Petitioners withdrew the 2½-story issue. 
ii) The Board has already addressed the extra 8 inches of height. 
iii) How can you quibble over the character of a house and how it fits a neighborhood? 
iv) This is not a zoning issue. 
v) The planning Board has power to help shape the plans. 
vi) John N. Rees moved to deny the petition. Frederick Frithsen seconded and the motion 

passed unanimously with Peter Bergholtz, Charles W. Christopher, Tacy San 
Antonio, John N. Rees and Frederick Frithsen voting. 

11) Next Possible Meeting February 25, 2014 
12)  Motion to adjourn made by Frederick Frithsen and seconded by Peter Bergholtz. It passed 

unanimously with Peter Bergholtz, Tacy D. San Antonio, Alan Battistelli, John N. Rees, 
Lars-Erik Wiberg, Frederick	  Frithsen, Joyce Fossa, Charles W. Christopher and Michael	  
Bace voting. Adjourned at 10:02 P.M. 


